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AMRESCO RESI DENTI AL MORTGAGE
CORPORATI ON;

LI BERTY FURNACE CORPORATI ON,
I NC. ,

Def endant s
Appear ances:

Joy M Snmith, Esquire, for Debtor

Thomas A. Crawford, Jr., Esquire, for Liberty Furnace
Cor poration, Inc.

MVEMORANDUM OPI NI ON*

The Debtor filed an Amended Conplaint to Determ ne the
Extent of Secured Status and Objection to Claim The Anended
Conpl ai nt added Liberty Furnace Corporation, Inc.("Liberty
Furnace") as a defendant. Liberty Furnace's Answer raises

statute of limtations defenses and asserts that the Debtor has

The court’s jurisdiction was not at issue. This
Mermor andum Opi ni on constitutes our findings of fact and
concl usi ons of | aw.



failed to state a claimupon which relief may be granted and
seeks dism ssal of the conplaint. Liberty Furnace clains that
t he Debtor has no cause of action under the Pennsylvania Hone
| nprovenent Finance Act ("HIFA'). 73 P.S. 8§ 500-101 et seq.
Specifically, Liberty Furnace clains that since it did not
finance the honme inprovenent work, the HI FA is inapplicable.
For the follow ng reasons, we find that the Debtor has stated a
cl ai mupon which relief may be granted, and that an evidentiary
hearing i s necessary to resolve factual disputes.
Facts

Debt or and Li berty Furnace di sagree on how and by whomthe
financing for Debtor's hone inprovenent |oan was acquired.
Both parties agree that after the financing was obtai ned,
contractors began renodeling the Debtor's honme in January 1998.
The contractors conpleted the work in approximately three and
one-half weeks. Debtor filed a chapter 13 bankruptcy petition
on August 13, 1999. On CQctober 6, 2000, the Debtor filed an
adversary action agai nst Wendover Fi nancial Services, Inc.
("Wendover ™) and AMRESCO Resi dential ©Mrtgage Corporation
("AVRESCO').? The Debtor filed an anended conpl ai nt addi ng
Li berty Furnace as a defendant on February 23, 2001. Liberty

’On June 30, 2000, the Court entered an Assignnent of
Cl ai nrs bet ween Wendover and AMRESCO. Under the Assignnent of
Cl ai rs, Wendover accepted liability for all clainms against
AVRESCO in this case. On Novenber 18,2001, this Court entered
a Stipulation Between Debtor and Wendover to Resol ve Adversary
Action. Pursuant to this agreenent, Wendover has agreed to
reduce the Debtor's nortgage anount by $15,000 to $6, 191. 55,
and the Debtor has fully rel eased Wendover fromliability.



Furnace is the only defendant remaining in this adversary
action, and the only matter remaining is the applicability of
H FA.

Debtor's version of events is as follows. Debtor lives in
a hone she and her now deceased boyfriend purchased upon
conpletion of a land installnment contract in 1995. 1In
Sept enber 1997, the Debtor noticed an advertisenent placed in
her mail slot. The advertisenent offered honeowners a no noney
down, | ow nonthly paynent, home rehabilitation consolidation
| oan. The advertisenent contained details of the types of
I nprovenents and renodeling avail able. The advertisenent
directed an interested honeowner to call the toll free nunber
provi ded and ask for Jack. Debtor called the nunber and spoke
with a man sinply known as Jack. Jack then cane to her house
to assess the work Debtor w shed to have done. Debtor clains
that Jack returned to her house a second tine to fill out
several docunents. The Debtor signed a docunent entitled Hone
| nprovenent Contract on a Liberty Furnace pre-printed form The
contract listed the work to be done on Debtor's hone at a price

of $16,500.°% Jack told Debtor that he would find soneone to

®Al t hough a second contract was |ater negotiated for
$10, 000, the repairs essentially remained the same. The second
contract, dated October 12, 1997, listed the following repairs
to be made:

a. Cust om make 8 vinyl wi ndows with screens.

b. Install suspended ceiling in bedroom Do not panel
wall's. (The parties dispute whether the contract
originally included the phrase "Do not panel walls".)

C. Car pet bedroom

(continued...)
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finance the work. The Debtor then clains that an unknown man
came to her house with additional docunents on or about January
8, 1998. Debtor clains she signed these docunents in reliance
upon assurances the unknown man nmade to her that the docunents
were necessary to secure financing for her honme repairs. The
Debt or si gned docunents obligating her to pay for a $21, 600
Home Equity Loan with a 30 year termat an Annual Percentage
rate of 16.324 percent. According to Debtor's Settl enent
Statenment, she paid Nati onw de Mortgage a nortgage broker's fee
of $2,160. The Settlenment Statenent also reveal ed various
anounts whi ch woul d be spent paying off overdue taxes and ot her
bills. Debtor received a check to pay off her gas bill, but
she is unsure whether the other bills were paid. Debtor also
recei ved a check in the amount of $10, 783.82. However, Liberty
Furnace called the Debtor and instructed her not to cash the
check, as it would be cancel ed, and that a new check woul d be
mail ed directly to Liberty Furnace. Upon conpletion of the
repairs in late January 1998, Debtor signed a statenent that
she was satisfied wwth the conpleted work. The suspended
ceiling in Debtor’s bedroomfell in Novenber 1998. Debtor
called Liberty Furnace, and it repaired her ceiling. The
ceiling fell again in June and Decenber of 1999. Debtor called

Li berty Furnace again in each instance, but Liberty Furnace

%C...continued)

d. Spot pl aster and paint hall on second floor and
downstairs to first floor
e. Fi x bani ster on second floor hall.



refused to make additional repairs free of charge. Debtor has
recently hired a contractor to review the work done by Liberty
Furnace. The contractor's appraisal of the value of the work
done is $5,990. Debtor now clainms the work done on her house
I's inconpl ete and subst andar d.

Li berty Furnace’s version of events is as follows.
Li berty Furnace is a general contractor. All repair and
renmodel i ng work is done by sub-contractors. Jerry Lebovitz is
the President and CEO of Liberty Furnace. Liberty Furnace has
no ot her enpl oyees. Independent contractors supply and wite
up contracts on its behalf. Liberty Furnace clains that it has
no working relationship nor is it an agent of either Wendover
or AMRESCO. Liberty Furnace clains that it was approached by
Nati onwi de Mortgage to performthe work Debtor wi shed to have
conpl eted for $16,500. However, after it was unable to arrange
sufficient financing, Nationw de Mrtgage asked Li berty Furnace
if it would accept the job for $10,000. Liberty Furnace
agreed. Liberty Furnace clains that it conpleted the work to
the Debtor’s satisfaction. Liberty Furnace clains it played no
role in securing financing and, therefore, no cause of action
exi sts under HI FA

Debtor brings a variety of clains against Liberty Furnace
under nunerous theories. The two year statute of limtations
bars nost of Debtor’s causes of actions, and the only matter
remai ning i s whether a cause of action exists under H FA. For

t he purposes of determ ning whether Debtor has stated a cause



of action, we assune certain facts as stated by the Debtor.
The Pennsyl vani a Home | nprovenent Finance Act, 73 P.S. 8§
500-102(10), provides as follows:

(10) "Hone inprovenent installnent contract” or
"contract" means an agreenent covering a home inprovenent
I nstal |l rent sal e, whether contained in one or nore
docunents, together with any acconpanyi ng prom ssory note
or other evidence of indebtedness, to be perforned in this
Commonweal t h pursuant to which the buyer prom ses to pay
in installnments all or any part of the tine sale price or
prices of goods and services, or services. The neani ng of
the term does not include such an agreenent, if (i) it
pertains to real property used for a commercial or
busi ness purpose; or (ii) it covers the sale of goods by a
person who neither directly nor indirectly perforns or
arranges to performany services in connection with the
installation of or application of the goods; or (iii) it
covers only an appliance designed to be freestandi ng and
not built into and permanently affixed as an integral part
of the structure such as a stove, freezer, refrigerator
air conditioner, other than one connected with a central
heari ng system hot water heater and the like: or (iv) it
covers the sale of goods and the furnishing of services or
the furnishing of services thereunder for a cash price
stated therein of three hundred dollars ($ 300) or |ess;
or (v) the loan is contracted for or obtained directly by
the retail buyer fromthe Ilending institution, person or
corporation; or (vi) the loan is insured, or a witten
commtment to insure it has been issued, pursuant to
national housing | egislation. (Enphasis added).

O her than subsection (v), the exceptions are clearly
I napplicable to Liberty Furnace. A cause of action under the
H FA requires a contractor to both finance and perform hone
| nprovenents. HI FA does not apply to direct |oans obtained by
the homeowner. Liberty Furnace's contract is clearly for hone
| nprovenents. The remaining issue is whether, assum ng Debt or
proves the allegations, the contractor's role in securing
financing elimnates the exception for direct |oans contained

in 73 P.S. 88 500-102(10)(v). W hold that it does.



Several courts in this jurisdiction, including both
district and bankruptcy courts, have held that a cause of
action under H FA is applicable to a contractor who does not
directly provide financing but secures financing for a

homeowner. See Gonzalez v. dd Kent Mrtgage Co., 2000 W

1469313 (E.D. Pa. Sept. 21, 2000); In re Barber, 266 B.R 309

(Bankr. E.D. Pa. 2001); In re Brown, 134 B.R 134 (Bankr.E.D. Pa.

1991). Wen a honeowner is passive in securing financing,
courts have applied HHFA to a contractor who acted in
essentially one transaction to secure financing and do repairs.

In re Brown, 134 B.R 134, 141 (Bankr.E.D. Pa. 1991) (when the

homeowner nekes no effort to obtain financing or contract for
financing directly fromany | ender and the contractor secures
financing, the contractor cannot circunvent H FA by claimng a
direct | oan exenption).

Debtor alleges that the initial docunents were filled out
on pre-printed Liberty Furnace contracts. Jack then told the
Debtor that he would arrange for financing. Liberty Furnace
admts that it has no enployees and that independent
contractors prepare contracts on its behalf. The Debtor clains
that Liberty Furnace, through Jack, solicited the hone
| nprovenent work. Jack then arranged for another man to visit
the Debtor. This man arranged the financing for the Debtor's
home i nprovenents. Debtor alleges that she nade no i ndependent
attenpt to arrange for financing and was essentially passive

during the entire financing transaction. For the foregoing



reasons, we find that Debtor has stated a cause of action under
H FA, and that an evidentiary hearing is necessary to determ ne
the role of Liberty Furnace in the procurenent of financing.

We also note that this action is not barred by the statute

of limtations. The statute of |imtations applicable to H FA
Is controlled by 42 P.S. 8§ 5527, which specifies that "[a]ny
civil action which is neither subject to another limtation
specified in this subchapter nor excluded fromthe application
of a period of limtation by section 5531 (relating to no
limtation) nmust be commenced within six years." Thus, the
statute of Iimtations for a claimunder HFA is six years.
The financing for the Debtor's hone inprovenent |oan was
obt ai ned i n Decenber 1997 and work began in January 1998. The
Debt or added Liberty Furnace as a party to this action on
February 23, 2001. Al pertinent events surroundi ng the hone
| nprovenent contract occurred within six years. Therefore, we
find the cause of action is not barred by the statute of
limtations under the Pennsylvania Hone | nprovenent Finance
Act .

A status conference will be set to address pretrial and

trial proceedings.

/sl
Judith K Fitzgerald, Chief Judge
United States Bankruptcy Court

DATED: Decenber 4, 2001



CC:

Joy M Smith, Esquire

Nei ghbor hood Legal Services
928 Penn Avenue

Pittsburgh, PA 15222

Thomas A. Crawford, Jr., Esquire
1306 Penn Avenue
Pittsburgh PA 15219

Ronda J. W nnecour
Chapter 13 Trustee
600 Grant Street
Suite 3250 USX Tower
Pittsburgh, PA 15219

Judi th Romano, Esquire

Counsel for Wendover Financial Services,
Feder man & Phel an, LLP

Sui te 900

Two Penn Center Plaza

Phi | adel phia, PA 19102

Steve Chantel ois, Esquire
Counsel for AMRESCO, Inc.
700 North Pearl Street
Suite 2400-LB 342

Dal l as, TX 75201

I nc.
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Def endant s (

ORDER
AND NOW to-wit, this 4'"" day of Decenber, 2001, for the

reasons expressed in the foregoi ng Menorandum Qpinion, it is
ORDERED, ADJUDGED, and DECREED that the Mdtion to Dismss the
Conplaint is DENIED. Debtor has stated a cause of action,
which is not barred by the applicable statute of limtations,
under the Pennsylvania Honme | nprovenent Finance Act. A status
conference will be held on Decenber 14, 2001, at 2:30 p.m to

schedul e the trial.

/sl
Judith K Fitzgerald, Chief Judge
United States Bankruptcy Court

cc: Joy MSmth, Esquire



Nei ghbor hood Legal Services
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Two Penn Center Plaza
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Steve Chantelois, Esquire
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Dall as, TX 75201

I nc.



